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Introduction recognizing when a curbside consulration can result
- in the cstablishment of 1 physician-patient relationship

A *curbside” consulration can be deseribed as an event  ynd for avaid ing curbside consultacions when cireum-

in which ong physician informally asks another for stances call for formal consulation.

informartion.or advice to aid in the management of a

particular patient. In general, che “eurbside consuleant”  Allegavion; 7 sascudar surgeon failed o comrgently ireat the

neicher reviews the patient’s medical record, nor patient’s splewic aneurism, rwliing in the pationt § dealb,

examines the paclent, but instead bases advice on

informarion provided by the requesting physician — The Evene

informarion that may be incomplete and/or inageurare. - o .
On Tebeuary 23, 2009, the paient, a J4-year-old male,

When a requesting physician bases trearment decisions - N P
on faulty recommendations, medical liability exposure prc‘.sc'.nt.c'.c.i e 13“"”"8"“"7 TG RAERTETE (ED)
and patient salery risk increases. NORCAL Group complaining of upper left back and shoulder pain L'l.'l'.'-lr
claims data and nationwide appellate court opinions moved downward araund to the abdomen and groin.
clearly indicate that curbside consultancs are routinely
drawn into medical liabiliry lawsuits when their advice ‘ ‘ . N
plays a role in paient injury. anterior costal g and under the dm[;’v_i:u"agm, He
ordered a conerast CT' vo evaluate che pain, The patient

Upon examination, ED physician #1 found mild
tenderness over the posterior thorax and over the

Without a physician’s realizing it, a curbside requested admission for pain control and was admiteed
consulration can quickly turn into an actual by his family physician (FP) for observarion and
consultation in the eyes of the law, While the rest overnight.

"consultant” may assume he or she is engaging in

an academic conversation over a cup of coffee The paticnc had the conerast CT the next morning,
. ol |y atibe T ressd ay a 2.7 or aseular

the conversarion may get specific enough to create 1 1¢ radiologist’s impression was & 2.7 cm vaseular

a patient-physician relationship berween the consuliagg-. - SEUSIWERE L thie left splenic hilum that probubly

and the requesting physician's patient. Because  *” reiresited i splenic artery Lt The ‘mdwlgg;sl"
a curbside consultant rarely documents the event, rriade & fepot and discussed his findings wich the FP;

) n N ™ H |
when he or she s named as a defendant in a lawsuie, B deseribed che findings as incidental. The FP took
che defense of the claim becomes complicared because this to mean that the patient’s condition way no
of the lack of documentary evidence co suppore the  smergent. The FP later visived che patient in the hospital,
consuleant. The defense becomes further compli.c;ﬂr.cd told the patiefc that the s]plc:nic Areery Hneurysm was

when the requesting physician documents the not an emergency and informed him that he would
consulcant’s recommendarions and his or her need further tests to determine whether they should
documentation differs from the consultant’s memories  watch and wair, or repair it, He prescribed Vicodin

of the event (assuming the consultant even has a and Mourin fer pain relief and asked the patient to
memory of the event.) Different versions of the  return to his office within the next week for follow-up.
curbside consulration can lead o confusing or The FP then discharged the patienc.

conflicting testimony among defendants and even . B N
finger-pointing during litigation, which rarely On March 1, the padent f‘:t"-u"?cd w the '-";'D complaining
plays cut well for any of the defendants involved. of pain to his mid-back radiating up t his left shoulder

and down to the lefe upper guadrant, On a pain scale,
Usinga NORCAL Group closed claim, this publication he rated his pain as & our of 10. His pain was “thrabbing,

describes the inherent risks associated with curbside crushing, stabbing, cramping and sharp.” He was
consulrations, Practical stracegies are provided for examined by F1D physician #2 who discussed the case
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with the 7P, They decided that because the patient had
tecently been worked up for the same problen and
had improved after taking Motcin, he could be
disdmrgcd and scen in the FYs office the next day.
EDD physlcnn #2s impression was acyte epigastric
pain wich bad\ pain. Me preseribed antacids.

On the morning of March 2, che patient: was seen in
the FP's office by the physician’s assistant (PA), The
patient complained of continued back pain, explaining
thar when he coughed and raised his arms over s
head, he felca sharp pain in his upper back, left shoulder
and chest, followed by continued puin in those areus.
The PA referred the patient to 2 cardiologist for evaluacion.
The February 24 contrast CT report was faxed ro the
cardiologise that day. Later that afternoon, the cardiologist
told the FP that che patient needed o be referred toa
vascular surgeon.

The 7P then walked down the hall to the vascular
surgeon’s office. The FI? showed the vascular surgeon
‘ thg eangase CT repore and asked if the suspecced
aerrisn was stgintfieant B sald thac ie was, but he
wanted to get a beueer idea of whac he was dealing with

before he formed any opinions abour how the parienr
should be treated. The vascular surgeon then called
radiologisc #2 to discuss the best way to furcher stucly
the patient’s condition, Following the discussion, che
vascular surgeon told che FP that the patient should
have an Endoscopic Ultrasound (EUS) evaluaion. He
wrote “EUS" on che report and banded ir buck vo the
FP, The FP then scheduled an appoincment for an
EUS with a gastroenterologist for the afternoon of
Mauch 3. The vaseular surgeon called the FP on March 5
to find out the resules of che HUS, buc che patient had
died char morning,

The corenerfound a4 x3x 3.5 cm splenic arrery
aneurysruat the hilum wich a | em arca of ruprure.
There were 2.6 licers of blood and a blood clot found in
the peritoneul cavity. The cause of death was derermined
to be a hemoperitoneurn due to ruprture of a splenic
arLery aneurysm,

The pavients wife filed a lawsuit against all of the providers
who had cared for her husband, alleging tha if they
had mer their cuty to treat the aneurysm in a tmely
rmanqer, the parient would not have died. Specifically,
the plaintiff claimed that che vascular surgeon should
have asked the pariear to meet him in the K1 to
be admicred and should have ordered che EUS as
soon as possible.

During the course of litigation the radiologists and

ED physician #1 were dismissed. 'The [P sercled for a

significant amoune. On the eve of trial, the vascular
swgeon and ED physician #2 serted,

Discussion

Much of the lirigation in this case was focused on
whether the vascular surgeon’s discussion wich he FP?
established a physician-patient relationship hetieen
the vascular surgeon and the patient. The establislunent
of a physician-parient relationship is a primary hurdle
thac any plaintifl roust clear in 2 medical liability lawsuic.
Ln chis case, the vascular surgeon believed he had
engaged in a curbside consultation, and cherefore o
physician-patient relarionship existed. The plainritf,
however, arguec that the vaseular surgeon did more
than a curbside copsulracion due to the following facts:

* The vasculur surgeon conracted the radiology
deparcrment to determine which study was most
appropriace, and the FP recommended the EUS.

* The vascular surgeon determined which partof the
bady the EUS would examine,

* The vascular surgeon made notes on the FP's copy of
the ultrasounc IePOIT,

* The FI? elied on che vascular surgeon'’s choice of an
imaging scucly

* The vascular surgeon called che I ro inquire about
the resules of the ELIS.

* The FP keprhe vasealar surgeon informed of che
patient’s condition, in chat he informed the vascular
swpeon of che patient’s death.

(continued on page 4)
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In an effort to have che case against him dismissed
dusing the c:arly stages of the livigation, the vascular
surgeon [iled a motion for summary judgment. He
councered the plaintiff's contention ol a physician-
patient reladonship with the {'ollowing facts:

» The vascular surgeon never mee che paticnt.

» The vascular surgeon did not bill the patients insurance
COTHpALLY.

* The vascular surgeon did not malse a medical record
reference-to the patient, other than the nocation
on the ulrrasound, which was meant to help the
FP remember which study the radiologist had
recornmended.

o The vascular SULgEOIL Was nOL offered the opportunity
to examing the patient, nor did he request or perform
a forrral consuleation,

+ The vascular surgeon was not an on-call consuleant
at the hospiral.

Unfortunarely, even though the facts of chis case were
significantly similar to the facts in ocher cases where
courts have found no physician-patient relationship,
this court refused to dismiss the vascular surgeon
from the lawsuit. The court fele thav the plainciffs had
presented evidence char raised a reasonable inference
thar the vascular surgeon had taken affimacive steps
in the treatment of the padent, steps thac wene beyond
the scope of a curbside consultation and creared a
physician-patient relationship.

Risk Management Recommendations

To rinimize liability risks and provide qualicy care
while engaping in curbside consultations, cousider the
following risk management recommendarions:™!
Strategies for Managing Curbside Consultant Risk
+ Keep the conversation general and briel.

Clarify the narure of the consultacion, Make it clear
that you ar¢ nor providing trearment recommen-

Jaruary 2011

dacions. Remember that the requesting physician
may riot be sharing all the facrs necessary lor you

ror provide an accurate apinion. Advise the requesting
physician of the assumptions underlying your advice
and when possible include medical literature evidence
1O SUPPOIL your opinions. If the discussiun becomes
complex; turas o a discussion of a particular patient;
or requizes that you make trearment decisions,
diagnosts, admission or discharge recom mendations;
suggest a formal consulration. Additionally, a formal
consulaation should be recommended il the same
physician asks you to do more than one curbside
consultation on the same paticnr.

Avoid direet and indirect contact with

the patient.

1D0 not seep into the role of a treating physiciun,

For example, u physician-patient rc:l;-'ltiunsl{q) can

be formed by orclering tests, scheduling studies or

writing prescriptions. The vascular surgeon in the

foregoing cas: was targered because he became

involved in rhe patienr’s testing, %

Consider the skill level of the person who is
asking for the consult.

I you do not have conplete faich in the other
physician’s ability to treat the conditions being
discussed, ask for a formal consultation. la the
foregoing case, the FP informed the vascular
surgeon thal he had never treated a pavient with

l

a splenic artery ancurisie.

Document when appropriate.

An appropriate curbside consultation--providing
general academic advice for the benelic of the
physician seeking the consult—should not
need to be documented. Ironically, the very ace

of documenting a curbside consult ¢an indicate
that the conversation was more than just informal,
Realize when you have crossed the line and have
estublished a physician-patient relacionship. When
this is the case, documentation can protect you ‘%u
against possible inaccuracies in other physicians



memories of what occurred during che consultation.
Leis very likely chac lacer you will nor remember
what you said duving a “eurbside-like” consuleacion,
so if you are going to document, decail the advice
that you gave to thie extent necessary to accurately
reflece your involverment witly the patiencs situation,
Consider asking for a formal consultadon.

Although i is unrealistic to assume you can control
the actions of o requesting physiclan, if you engape in
an appropriate curbside consultarion, fequest chat
your name and opinions not be recorded in the
paticnt’s medical record, On the flipside, il you are
requesting physlcian, you should not docurmnent the
cransaction withour the permission of the consulrant,
Lo the foregoing case, the FP had extensively
docusnented his encounter with the vascular surgeon.
Unfortunately, the documenration was not entirely
consistent with the vascular surgeon’s mernories of
the encounter. The inconsistencies further complicared
both providers' ability to defend themselves againse the
plainiffs claims,

Avoid curbside consultations by email

Finally, avoid providing curbside consultations via
email. By sending email you create a permanent
record of YO'Lll'I recommendations; and you have no
control over the other physician's distribution of

your enail.

Stracegies for Mannging the 'Rf:q uesting
Physician's Risk

* Consider whether the situation is appropriate
for a curbside consultation,
Before requesting a curhside consultation, think

caref'ully abour whecher it is appropriate in the

situation, In a curbside consuleation, the consultant

may be forced inw providing a prompt solution o
a problem, that the requesting physician has been
srruggling with for many days. In 4 sense, ivis anfair
ro puc the consulting physician in this sicuation, v is
generally recommended that a case that requires
consideration of rwo or more problems, or a detailed
discussion ol the patient’s history and physical
examination be addressed in a formal consulrarion.

When depending on a curbside consultation,
weigh the risk of taking wronyr advice against the
potential gain of raking goocl advice,

IT, for example, you take the wrong advice regarding
a scalp rash, the patient may suffer the effecs of the
rast for a longer rime. I lowever, the consequences
may he much more severe il you rely on the wrong,
advice abour chest puin. Basing admission and
discharge decisions on curbside counsulrations is
similm‘ly risky. As this case shows, splenic areery

aneurisms can be deadly.

Recognize the limitations ol a

curbside consultation.

Advice galincd from a curbside consultation is
irnpcrfccn 1 l‘e;-lr:hing conclusions about paticnt
care, a curbside consultation should be given no
more weight rhan a medical text book, medical
journal or 4 diagnosic rest, T this case, the FP
based his treannent plan on the vascul}ar surgeon’s
recommendarions without ever considering other
sources of information,

Be precise.
Avaoid ambiguous terms or a biased presentation,

Raise all relevanc complicaring details.

January 2011

3



The Virtual "Curbside” \

Curbside consultations have gone virtual, The number of gocial netwarking Web sites devoted to physicians, and the

number of physicians. participating in them continues to grow. Sites like Sermo (which reportedly adds new members
(average age 49 years) at a rate of more than 1,000 every week), Gzmosis and iMedExchange give physicians an
opportunity to engage in virtual curbside cansyltations with other providers across the globe. '

Although a social networking site may seenm far removed from the water cooler or doctor's lounge, the liabillty Issios
are fairly similar. As far as the establishment of a physiclan-patient relationship is concerned, until the courts clarlfy
the status of social networking In this regard, it may not matter if the curbside consultation happens electronically

or face-to-face, In fact, a virtual curbside consultation can raise aven more liability Issues than a traditional one. For )
example, if recormmendations arg belng sent betwaen distant states, privileging, credentialing and licensure Issues
tan arise.

Additionally, unlike a traditional curbside consutiation, the entire “conversation” Is recorded electronically when it happens
onling, This information can be used as evidence of a physiclan-patient relationsrip; and overly casual respanses to &
colleague’s request can be usad to present a defendant physician in an unflattering fight. In addition to all of this,
patient confidentiality can be compromised. In a physician-fimited soclal networking site llke Sermo, physiclans may;
wrongly assume that the information is confidential, Although the (ssue has not been challenged in court so fa,
HIPAA and state privacy laws most likely apply to information posted on physiclan social networking sites. ™

Risk Management Recommendations™
ff you are engaging in physiclan-only social networking sites (g.g., Sermo), posting information in open networks like
Facebook or Twitter, or blogging, consider the following risk management stratagies:

+ Do not assume that what you or others post onfing is anonymous, cannot be accessed by attorneys or s In
compliance with HIPAA or state privacy rules.

Generally, anything posted on the Intarnet can be traced back to the person who posted t. Even If the (nformation
you are sending seems to ba protected from the outside world, It s rot. As a result of the filng of a malpractice (awstt
a plaintiff's attorney will most likaly be able to gain access to @ physilan's posts on physiclan soclal natworking
sites [ika Sermo, o on any other electronic media sourss,

= View the advice gathered from a social networking site as a resource, not a consultation. i

Even when a site is touted as "physician-only" you have to consider the credentials of the person with whom you ere
exchanging information, Tike advantage of the Weh site’s tnals to recelve information anly from trusted colleagues,

Any time you make treatment decisions using information gainad through soctal networking, the walght glven to the
Information should be comparable to information you could have abtained from nther sources, such as lournal articlas.:

'+ Make sure that using sotial media is not a violation of employer/hospital policles.

Besources

+ Ghonw B. Bubingdecrofs' il Sepwirding Web sives. Peb 20, 2009, Aipilable vnthe Mudera Medlving Wels sive ar: www.niadernmedicine com/modseir
m!r.licilﬂartiﬁle."wx!-if;!ql?ngull:jsp?u-!ﬁ&ii?ﬂ}ﬂli?53u‘klor.'.1tinn-huy?ﬁ%%i{l"‘i&?l‘w_ww.u.'m:lr:mmcdl:jnc.cum#;:nzl?mm.lmaancdwlncﬂir?-"'ff\ﬂll'ﬂdt‘-l'l'l%mMﬁd'l
i _cl_ncfg_ﬁ21_%“@"}g\gﬁ‘,{EJZ'_s]iih_ﬁﬁ&%émﬁg;mmﬂﬂﬂmlniﬁMDuctwoxk{ugﬁﬁlD.w.ebhiLw%ZFAmduSL'.mtI:lr:l%2F&ru-:Ic*;'{rzFﬁlzulil‘fﬂi‘.ﬁli%uiddﬂlﬁ%
(sgeessed J075/2000). : .
s D BBl 72030 Avallable o die NI Gaeer ey wdbwite ww w.snisimied opy/ Conzent/ NavigationMenu2/Cor-
a vengs(i Nﬂwaddﬁglmhfﬁh}ﬁ:iiwiﬂh%ﬂﬁb {H,la}D{Eﬂ'_[:éim::lEl‘w.'utcw\uth'['u-n'-‘iru.‘ialedi'-!J’M-Wah‘la_'n‘l‘:_
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