MEMORANDUM OF UNDERSTANDING BETWEEN THE COUNTY OF MARIN, CMHS AND THE MARIN SELPA (ON BEHALF OF ITS MEMBER DISTRICTS) FOR EDUCATIONALLY RELATED MENTAL HEALTH SERVICES
This agreement (“Agreement”) replaces the Memorandum of Understanding, dated June 17, 2008.  This Agreement is made and entered into between the MARIN SELPA and the County of Marin, Community Mental Health Services (“CMHS”), for the County’s School Districts.
WHEREAS, on October 8, 2010, the Governor of the State of California vetoed all state funding for educationally related mental health services provided pursuant to Chapter 26.5 of the Government Code (“AB 3632”) and declared the mandate on county mental health services to provide these services suspended;

WHEREAS, the Legislature failed to appropriate state funds in the approximate amount of $70 million required by Welfare and Institutions Code section 18355 necessary to pay counties for the room and board costs for seriously emotionally disturbed students;
WHEREAS, the State Legislature, in the Budget Act, provides federal Individuals with Disabilities Education Act (“IDEA”) local assistance funding for the provision of educationally-related mental health services that are provided to students with disabilities as determined by an individualized education program pursuant to AB 3632 by transmitting the funds to county offices of education;

WHEREAS, in previous fiscal years the Budget Act required each county office of education and county mental health agency to enter into a Memorandum of Understanding for the purpose of transferring these federal IDEA funds, subject to the fulfillment of the grant's terms and conditions, to the county mental health agency for educationally-related mental health services as set forth in AB 3632 that are provided to students with disabilities as determined by an IEP;

WHEREAS, in previous fiscal years the state has also provided General Fund support directly to the counties to provide an array of educationally-related mental health services to students with disabilities pursuant to an IEP;

WHEREAS, the federal IDEA funds are insufficient to entirely fund the AB 3632 services for the 2011-2012 fiscal year;
WHEREAS, the County of Marin was a plaintiff in an action filed in Sacramento County Superior Court, Case No. 34-2010-00090983, where the Court ordered that the AB 3632 mandate was suspended for the fiscal year 2010-2011 because of the failure of the Budget Act to provide funding;
WHEREAS, the Parties have collaborated and enter into this Agreement in order to ensure the provision of educationally-related mental health services to students with disabilities who receive such services as part of their Individualized Education Program (IEP), for the Marin County School Districts (School Districts).
NOW, THEREFORE, it is agreed as follows:

1. 
CMHS agrees to provide outpatient services to the MARIN SELPA and the School Districts at a cost pursuant to the attached budget (Attachment A). CMHS agrees to provide only those services identified on a student’s IEP at the frequency, location, and duration during the regular school year and extended school year as identified on the IEP.  To offset the total costs to the County of Marin, CMHS will use any Medi-Cal, EPSDT revenues and revenues for this purpose coming from AB 100, as well as any additional payments approved by the Board of Supervisors.  However, CMHS has no obligation to fund room and board for residentially placed eligible students.  The School Districts shall assume full responsibility for room and board services for the students who reside within their boundaries.

2.
CMHS agrees to seek out and apply for other sources of county, state, or federal funding, including but not limited to, funding from Medi-Cal and EPSDT at least to the same extent as in prior years and consistent with applicable laws. Such funding and/or reimbursements received by CMHS for Services shall offset the total CMHS costs for the Services, and the revenue offset shall be reflected in the net costs for Services. 

3.
MARIN SELPA is under no obligation to transfer federal IDEA funds to CMHS for fiscal year 2011-2012.  Rather, the IDEA funds shall only be used for educationally related mental health services for eligible students, including payment for the charges from CMHS, or for the residential care payments.  Under no circumstance shall the exhaustion of IDEA funds excuse any payment to CMHS for services rendered.
4.
Invoicing: MARIN SELPA will reimburse CMHS for the provision of Services rendered from July 1, 2011 to June 30, 2012, in accordance with the budget as identified (Attachment A). This amount shall be referred as the (costs). The costs shall not exceed those identified in Attachment A. CMHS will bill MARIN SELPA quarterly based on actual costs and estimated revenues within 30 days after the end of each quarter for Services under this agreement as identified in Attachment A.  Payments are due 15 days after receipt of invoice.  Funds will be transferred for the payment of these invoices, in a timely manner, once they have been received from the Department of Education.

5.
Records: CMHS will provide MARIN SELPA and School Districts with a report of the services provided by CMHS staff incurred pursuant to this Agreement four times for the fiscal year. The first report will cover the period of July 1, 2011 through September 30, 2011, and will be provided on or before October 31, 2011. The second report will cover the period of October 1, 2011 through December 31, 2011, and will be provided on or before January 31, 2012.  The third period will be January 1, 2012 through March 31, 2012and will be provided no later than April 30, 2012.  The final reporting period will cover the period of April 1, 2012 through June 30, 2012, and will be provided on or before July 31, 2012.

The accounting records will include for each student the following data: the school district of residence, as provided most recently in writing by the SELPA; the Service Function Codes ("SFC") of the services provided as described in the student’s IEP.  The report will also include the units of service and cost per unit, the student's name, date of birth, provider name, date of service, unit/minutes/mode, actual cost per minute and SFC in sufficient detail to enable MARIN SELPA to establish a link between the services provided and the individual student's IEP. CMHS is responsible for maintaining all required documentation in accordance with current practice for audit purposes.

6.
Accounting: A statement of actual costs and revenues, and supporting accounting documentation will be submitted within ninety days (90) of the expiration of this agreement.  The statement will reflect actual costs incurred and revenues claimed for the entire fiscal year.  CMHS will notify MARIN SELPA in writing, and provide documentation of any anticipated estimated excess cost by June 30, 2012. In the event that the documentation is received after June 30, 2012, MARIN SELPA and/or the School Districts will have no obligation to reimburse CMHS for any costs in excess of the budgeted cost of net services.  MARIN SELPA and CMHS must agree upon the amount of any adjustment pursuant to this paragraph.  No adjustment may be claimed by CMHS, or will be agreed to by MARIN SELPA, if the shortfall in Medi-Cal, EPSDT and AB 100 revenues is attributable to any delay, failure or negligence on the part of CMHS.
7.
Subject to verification by MARIN SELPA, the SELPA shall reimburse CMHS pursuant to paragraph 6 for the costs that exceed budgeted net cost of services (Attachment A) within 60 days of MARIN SELPA's receipt of the statement of costs and revenues, and report described above. CMHS agrees to reimburse MARIN SELPA for payments received in excess of the net cost of services based on the statement of costs and revenues.  CMHS will reimburse MARIN SELPA within 60 days if MARIN SELPA’s receipt of the statement.
8.
Beginning on July 1, 2011, the School Districts will be responsible for contracting with residential treatment facilities for room and board costs.  CMHS must provide MARIN SELPA with a list of contractors with which it contracts to provide AB 3632 services and their budgeted costs or rates within 5 calendar days of executing this Agreement.  CMHS must provide written notification to MARIN SELPA of any changes to its rates or list of contractors and their costs or rates within 10 calendar days of such change.  CMHS will continue to provide case management for residential students in conjunction with the local district. The amount of case management will be identified in the IEP.  An on-site visit will occur prior to each 6-month IEP meeting.  An IEP will be held every 6 months to review placement.
9.
This agreement is entered into based on the 2011-2012 state budget and assumes that AB 3632 will be inoperative for the term of this agreement.  Should legislation or the state budget enacted for the 2011-2012 fiscal year create additional obligations or constraints that impact implementation of the terms of this Agreement as written, the Parties agree to meet and confer to amend the Agreement consistent with those obligations or constraints.  Should a court of competent jurisdiction, the Legislature or the Governor determine that the State Department of Mental Health and its local county mental health agencies are responsible for providing AB 3632 Services, and funding for AB 3632 is actually made, MARIN SELPA shall transfer the prorated amount of the federal IDEA funds to CMHS.  The provision of Services set forth in this agreement shall be null and void.  The Parties understand and agree that the Parties are not waiving their respective rights to file claims and/or seek other appropriate relief as a result of AB 3632 becoming funded again.
10.
Condition precedent: This Agreement shall not be effective unless and until each of the Parties execute this Agreement thru their respective Governing Boards. However, if this Agreement is executed, the effective date of this Agreement is July 1, 2011.
11.
Audit: MARIN SELPA auditors will have access to CMHS records supportive of claims filed pursuant to this Agreement if required for audit purposes as allowed by state and federal law. CMHS will be responsible for any audit exceptions and/or disallowed claims filed pursuant to this Agreement for fiscal year 2011-2012 which are the responsibility of the CMHS. MARIN SELPA will be responsible for any audit exceptions and/or disallowed claims filed pursuant to this Agreement for fiscal year 2011-2012 which are the responsibility of MARIN SELPA. In the event of the need for an audit appeal, CMHS and MARIN SELPA will mutually agree upon the most expedient process for resolution. This audit provision shall survive the term of this Agreement.

12.
Referrals and Assessment Reports: CMHS and MARIN SELPA agree to abide by the policies and procedures for making student referrals and providing the necessary assessment reports as set forth in the IDEA and California Education Code and our current Interagency Agreement.  Assessment Reports including recommendations for level of care will be presented to the district of residence for review 5 working days before the IEP meeting. 
13.
Privacy: CMHS and MARIN SELPA acknowledge the protections afforded to student health information under regulations adopted pursuant to the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), Pub. L. No. 14-109, students' records under the Family Educational Rights and Privacy Act, section 1232g of Title 20 of the United States Code; and under provisions of state law relating to privacy. CMHS and MARIN SELPA shall ensure that all activities undertaken under this Agreement will conform to the requirements of these laws.

14.
Indemnity: CMHS and MARIN SELPA shall hold harmless and indemnify the other party, its governing board, officers, administrators, agents, employees, independent contractors, subcontractors, consultants, and other representatives from and against any and all liabilities, claims, demands, costs, losses, damages, or expenses, including but not limited to consequential damages, loss of use, extra expense, cost of facilities, death, sickness, or injury to any person(s) or damage to any property, from any cause whatsoever arising from or connected with its service hereunder, that arise out of or result from, in whole or in part, the negligent, wrongful or willful acts or omissions of the indemnifying party, its employees, agents, subcontractors, independent contractors, consultants, or other representatives.  This indemnity provision shall survive the term of this Agreement and is in addition to any other rights or remedies that CMHS or MARIN SELPA may have under law and/or the Agreement.  

Participation in due process claims filed by parents on behalf of their children against the School Districts is not covered in this indemnity provision.  Claims that arise subsequent to June 30, 2011, if AB 3632 continues at its current funding status or is repealed, are part of the duties of the School Districts to defend, not CMHS.  CMHS agrees to provide reasonable assistance at no additional cost to school districts, beyond costs authorized by this agreement, to help the School Districts defend those claims.

With the unfunded mandate of AB 3632, the decision to provide psychiatry services and the provision of services during the summer months when school is out of session rests with IEP Teams.  Should those teams determine that it is not necessary to provide psychiatry services and/or services during the summer months beyond extended school year , MARIN SELPA agrees to hold CMHS harmless, defend and indemnify CMHS for any legal claims by parents or children for the failure to provide psychiatry services or service during the summer months beyond the extended school year.

15.
Laws and Venue: This Agreement shall be interpreted in accordance with the laws of the State of California. If any action is brought to interpret or enforce any term of this Agreement, the action shall be brought in a state court situated in the County of Marin, State of California, unless otherwise specifically provided for under California law.

16.
Third Party Rights: Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than MARIN SELPA, CMHS and School Districts.

17.
Severability: The unenforceability, invalidity or illegality of any provision(s) of this Agreement shall not render the other provisions unenforceable, invalid, or illegal.

18.
Term: Except as otherwise provided for herein, this Agreement shall cover the period of July 1, 2011 through and including June 30, 2012. This Agreement shall terminate as of the close of business on June 30, 2012, except as expressly provided in this Agreement.  However, prior to March 1, 2012, this Agreement may be extended by the parties' mutual written consent for any reason including if an extension is required to transfer additional federal IDEA funds made available by the State for the same purpose.

By January 31, 2012, MARIN SELPA agrees to preliminarily inform CMHS whether or not MARIN SELPA intends to renew this Agreement for the 2012-2013 fiscal year.  By March 1, 2012, MARIN SELPA agrees to inform CMHS in writing if MARIN SELPA decides not to renew this Agreement for fiscal year 2012-2013.   Should MARIN SELPA fail to provide written notice not to renew this Agreement by March 1, 2012, this Agreement is automatically renewed for fiscal year 2012-2013.  Notice by March 1, 2012 regarding the termination of this Agreement is a material term of this Agreement.  
19.
General Assurances: As a condition of receiving funds under of this Agreement that may originate from federal IDEA funds, CMHS has reviewed and executed the attached General Assurances and Federal Funds Conditions to the extent required by CDE as stated in the grant letter of intent. MARIN SELPA shall provide CMHS with a copy of any amendments to the General Assurances and Federal Funds Conditions for CMHS's review, which attached hereto as "Attachment B". Within ten (10) days of receiving any amendments to the General Assurances and Federal Funds Conditions, CMHS shall execute the General Assurances and Federal Funds Conditions and return a signed copy. Receipt of an executed copy of the General Assurances and Federal Funds Conditions and any amendments thereto is a condition precedent to release of funds under this Agreement to CMHS.

20.
Dispute Resolution: CMHS and MARIN SELPA agree that the following process will be used to address disputes on the implementation of the Agreement only after collaborative efforts have been attempted at the lowest possible level. By July 1 of 2011, and for any extension of this Agreement beyond June 30, 2012, CMHS and MARIN SELPA will name a mutually agreed upon mediator from an outside agency to assist to resolve disputes using a process of facilitated communication through non-binding CMHS and MARIN SELPA mediation. The parties will use the following process: A written notice of the request for dispute resolution, including a description of the concerns to be addressed, shall be forwarded by the agency initiating the dispute to the non-initiating party.  If the issue is not resolved within five (5) business days, the agency initiating the dispute shall request that the outside agency be contacted to schedule a meeting between the agencies.  No later than sixty (60) calendar days from the date mediator is contacted, a resolution plan between the two agencies will be developed, if agreed upon.  The responsible CMHS and MARIN SELPA personnel services shall be responsible for assuring the agreements included in the resolution plan are implemented.  The costs for this service shall be shared equally between CMHS and MARIN SELPA.
21.
Integration: This Agreement represents the entire understanding of MARIN SELPA and CMHS as to those matters contained herein, and supersedes and cancels any prior oral or written understanding, promises or representations with respect to those matters covered hereunder. This Agreement may not be modified or altered except in writing signed by both parties hereto. This is an integrated Agreement.

22.
The signatories of this Agreement or their designee shall be responsible for assuring the agreements included in the resolution plan are implemented.  Neither party shall be deemed to be in default of the terms of this Agreement if either party is prevented from performing the terms of this Agreement by causes beyond its control, including without being limited to: acts of God; any laws and/or regulations of state or federal government; or any catastrophe resulting from flood, fire, explosion, or other causes beyond the control of the defaulting party. If any of the stated contingencies occur, the party delayed by force majeure shall immediately give the other parties written notice of the cause for delay. The party delayed by force majeure shall use reasonable diligence to correct the cause of the delay, if correctable, and if the condition that caused the delay is corrected, the party delayed shall immediately give the other parties written notice thereof and shall resume performance of the terms of this Agreement. Neither party shall be liable for any excess costs if the failure to perform the Agreement arises from any of the contingencies listed above.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized officers in the County of Marin, California.  This Agreement is effective July 1, 2011 by and between the undersigned parties.  

MARIN SELPA:

By_________________________________

Date_____________________________

Title________________________________

Susan Adams PhD.,

President, Board of Supervisors:

By_________________________________

Date_____________________________

Title________________________________

1

