[bookmark: _GoBack][image: ]
GUIDE TO COMMUNITY MENTAL HEALTH ISSUES IN THE FINAL 2011-12 STATE BUDGET
July 2011
AB 3632 Mandate on County Mental Health Agencies Repealed


The main Budget Bill (SB 87) and Education Budget Trailer Bill (AB 114) are the two vehicles that specify the details of repealing the “AB 3632” mandate on counties. The four primary provisions in these bills: 1) repeal the entirety of the AB 3632 mandate on county mental health agencies, 2) specify county mental health agencies’ use of $98.6 million in diverted MHSA funds, 3) provide funding to schools for mental health and residential care services to special education students, and 4) provide funding to the California Department of Education (CDE) to perform a variety of activities related to the permanent transfer of responsibility to schools. Below is a detailed description.

(1) “AB 3632” Mandate on Counties Repealed

The Education Budget Trailer Bill (AB 114) strikes many sections of both the Government and Education Codes related to the former county “AB 3632” mental health responsibilities, and makes them “inoperative” on July 1, 2011 and repealed on January 1, 2012. For your reference, the table below lists the sections of California statutes that are either repealed, or cleaned up in a technical fashion, to permanently remove the mandate that county mental health agencies provide mental health services to special education pupils.

         Education Trailer Bill Clean Up of AB 3632
	Government Code
	

	7572 (a), (b), (d)
	Clean-up

	7572 (c)
	Repeal

	7572.5, 7572.55 
	Repeal

	7576, 7576.2, 7576.3, 7576.5
	Repeal

	7582
	Repeal

	7585
	Repeal

	7586.5, 7586.6, 7586.7
	Repeal

	7588
	Repeal

	Education Code
	

	56139
	Repeal

	56325(c)
	Clean-up

	56331
	Repeal

	Welfare & Institutions  Code
	

	5651 (a)(2)
	Clean-up

	5701.3(a)
	Repeal

	5701.6
	Repeal

	Family Code
	

	7911.1(h)
	Clean-up



(2) Specifications for County Mental Health One-Time Use of $98.6 million in Mental Health Services Act Funds in FY 2011-12

The Budget Bill (SB 87) (see page 448) specifies that the $98,586,000 in MHSA funds that counties will receive pursuant to AB 100 shall be used “exclusively for the purpose of funding Individuals with Disabilities Education Act (IDEA)-related mental health services within a special education pupil’s individual education plan during the 2011–12 fiscal year.” Additionally, the bill provides that counties shall either use the funds for the above purpose, “or shall return the funding to the state for reallocation to other counties.”

In order to access the MHSA funds counties will receive pursuant to AB 100, Local Education Agencies (LEAs) are permitted to develop an MOU or contract with county mental health agencies to “address the interagency service responsibilities for the provision and transition of mental health services identified on a pupil’s individual education plan during the 2011–12 fiscal year.” If an LEA and county develop an MOU or contract, the LEA must provide a copy to CDE.

(3) Funding Provided to Schools for Mental Health Services and Out-of-Home Residential Care

Below is a description of the funds provided to LEAs in the Budget Bill (SB 87) for Individualized Education Program (IEP)-required mental health services and out-of-home residential services for emotionally disturbed pupils, pursuant to federal IDEA law.

Federal IDEA:
· Up to $2 million in IDEA carryover funds are available on a one-time basis for mental health service dispute resolution services provided by the Office of Administrative Hearings. CDE must submit documentation to the Department of Finance (DOF) justifying any increased mental health services caseload and obtain written approval from DOF prior to expenditure (see page 503).
· $69 million only for the purpose of providing mental health related services, including out-of-home residential services for emotionally disturbed pupils, required by an IEP pursuant to the federal IDEA and as described in Section 56363 of the Education Code. The Superintendent of Public Instruction (SPI) must allocate these funds to Special Education Local Planning Areas (SELPAs) on a one-time basis in FY 2011–12 as follows (see pages 548-549):
· Using data available from the California Special Education Management Information System (CASEMIS) as of December 1, 2010, each SELPA will receive the following funding, per pupil, if the pupil’s IEP requires these particular services: 
(1) $3,607 -- individual counseling, counseling and guidance, parent counseling, social work services, or behavior intervention services;
(2) Twice the amount in #1 -- psychological services;
(3) Four times the amount in #1 -- day treatment services; and
(4) Nine times the amount in #1 -- mental health related residential treatment services.
· The SPI shall count individual pupils in only one of the four categories above, based on the most intensive level of services required by the IEP. 
· If the overall $69 million funding allocation is insufficient, or if there is excess funding available, the SPI shall adjust the amount in order to match the full allocation. 
· The bill states that it is the intent of the Legislature that any funds appropriated for FY 2012–13 for the purpose of providing the mental health related services shall be allocated based on an equal rate per pupil (using a methodology specified in Section 56836.07 of the Education Code), and using average daily attendance for FY 2011–12.

Proposition 98 (Totals $249,786,000)
· $249,786,000 will be available to LEAs only to provide mental health related services, including out-of-home residential services for emotionally disturbed pupils, required by an IEP pursuant to the federal IDEA. The SPI shall allocate these funds to SELPAs on a one-time basis in FY 2011–12 based upon an equal rate per pupil (using the methodology specified in Section 56836.07 of the Education Code) (see pages 543 and 545).
 
(4) Funding Provided to CDE for State-Level Transitional Activities

The Budget Bill (SB 87) provides up to $800,000 in federal IDEA carryover funds to CDE to provide oversight and technical assistance for LEAs, as the responsibility for overseeing educationally necessary mental health related services transitions from county mental health agencies to SELPAs. CDE is required to use the funds to help SELPAs (see pages 504-505): 
· Minimize disruption and maintain quality of services for pupils through the transition period and in future years; 
· Develop internal capacity for overseeing, contracting for, and providing quality mental health related services;
· Identify best practices and effective models for service delivery; 
· Identify options for controlling costs and accessing Medi-Cal and other local, state, and federal funds; and 
· Strengthen linkages between mental health and education services. 

Additionally, CDE is required to identify options for improving accountability for effective services and positive pupil outcomes, including a system for tracking and reporting outcomes.  As part of this effort, CDE must establish working groups to “generate recommendations regarding best practices, accountability systems, and other matters.” CDE must also hold public meetings with stakeholders to solicit input and share results. 

In undertaking these activities, CDE must consult with the California Department of Mental Health (DMH), representatives of county mental health agencies, representatives of LEAs and SELPAs, and other interested parties. (As of this writing, CMHDA has not been contacted for participation in the above activities)

In addition to the funds above, the budget makes available $3 million in Proposition 98 funds to the SPI, in collaboration with the DOF and the Legislative Analyst, and subject to approval by the DOF, to administer an extraordinary cost pool associated with mental health related services, including out-of-home residential services for emotionally disturbed pupils, necessary for small SELPAs (as defined in Section 56212 of the Education Code) (see page 545).

Finally, the Education Budget Trailer Bill (AB 114) (see page 72) states that it is the intent of the Legislature that CDE and appropriate departments of the CA Health and Human Services Agency work to modify or repeal regulations no longer necessary now that the “AB 3632” mandate on county mental health agencies has been permanently repealed.

Transfer of State-Level Medi-Cal Responsibilities to DHCS


The Health Trailer Bill (AB 102) (see pages 32-34) adds Chapter 8.9 to the Welfare and Institutions Code, titled “Transition of Community-Based Medi-Cal Mental Health.” This language enacts the transfer from DMH to Department of Health Care Services (DHCS) the state administration of Medi-Cal specialty mental health managed care and EPSDT no later than July 1, 2012.

The bill describes the Legislature’s intent that this transfer occur in an efficient and effective manner, with no unintended interruptions in service delivery to clients and families. The transfer is intended to do all of the following:
· Improve access to culturally appropriate community-based mental health services, including a focus on client recovery, social rehabilitation services, and peer support. 
· Effectively integrate the financing of services, including the receipt of federal funds, to more effectively provide services. 
· Improve state accountabilities and outcomes. 
· Provide focused, high-level leadership for behavioral health services within the state administrative structure.

DHCS, in collaboration with DMH, and the CA Health and Human Services Agency, must create a state administrative and programmatic transition plan, to be provided to the Legislature as soon as feasible, but no later than October 1, 2011. The plan may be updated by the Governor, and must be provided to the Legislature upon its completion, but no later than May 15, 2012. The bill requires all regulations and orders concerning the programs to remain in effect, unless and until readopted, amended, or repealed by DHCS. 

By July 15, 2011, DHCS, together with DMH, must convene a series of stakeholder meetings and forums to inform the creation of the transition plan by receiving input from clients, family members, providers, counties, and representatives of the Legislature concerning the transition and transfer. Stakeholders must be convened and consulted with at least twice after a draft of the plan is developed, and prior to submission to the Legislature. Stakeholders must also continue to be convened after transition activities are underway.

The plan must include at a minimum the following components (italics added for emphasis):
· Ensures continued access and quality of service during and immediately after the transition, preventing any disruption of services to clients and family members, providers and counties and others affected by this transition; 
· A detailed description of the state administrative functions currently performed by DMH for these programs; 
· Explanations of the operational steps, timelines, and key milestones for determining when and how each function or program will be transferred. These explanations shall also be developed for the transition of positions and staff;   
· A list of any planned or proposed changes or efficiencies in how the functions will be performed, including the anticipated fiscal and programmatic impacts of the changes. 
· A detailed organization chart that reflects the planned staffing at DHCS and includes focused, high-level leadership for behavioral health issues; and
· A description of how stakeholders were included in the various phases of the planning process to formulate the transition plans and a description of how their feedback will be taken into consideration after transition activities are underway.

You may recall that the Governor’s 2011-12 January Budget proposed to eliminate DMH and ADP, and either eliminate or transfer all non-Medi-Cal functions to other state agencies. However, the Administration plans to convene stakeholder discussions over the summer months to develop concrete recommendations related to the proposal, which will be released in the Governor’s 2012-13 January Budget proposal.
Healthy Families Shift to Medi-Cal


The final budget assumes some state General Fund savings from enacting the Governor’s May Revise proposal to transition all Healthy Families enrollees into the Medi-Cal program (which includes EPSDT). However, no trailer bill language was enacted to authorize this shift. It is anticipated that a policy bill will be introduced to implement the transition, likely over a phased-in period.
Enactment of 2011 Public Safety Realignment[footnoteRef:1] [1:  Note of appreciation to CSAC, whose Budget Bulletins are excerpted throughout this section of the document.] 


	
The 2011-12 state budget signed by Governor Brown included the Governor’s proposal to realign many public safety and health and human services to counties, along with funding to do so. Regrettably, the
Legislature did not take action to provide the constitutional protections counties were seeking. The Governor, however, has continued his commitment to constitutional protections at a later date and trailer bill language reinforces that commitment. 2011 Realignment is funded with a dedicated portion of state sales tax revenue and Vehicle License Fees (VLF). A few measures include components of realignment financing, recognizing that additional work to refine the financing structure will take place over the remainder of the legislative session.

FUNDING: The primary vehicle for the 2011 Public Safety Realignment provisions is AB 118, which transfers equivalent of $5.559 million of annual state fiscal responsibilities for “public safety programs” to counties. This bill also creates the account structure and allocations for some of this funding, and dedicates 1.0625% of existing state sales tax revenue to fund these local costs in FY 2011-12. AB 118 establishes a reserve account should revenues come in higher than anticipated, and funds will be allocated from that reserve account to entitlement programs (Foster Care, Drug Medi‐Cal, and Adoption Assistance). The realignment trailer bill is silent as to what happens if revenues come in lower than expected. Another important feature is that the bill states that any costs determined to be mandates by the Commission on State Mandates must be first paid for out of the County Local Revenue Fund 2011 to the fullest extent possible. 

Intent language in the bill directs two additional steps in the future to implement realignment more permanently: first, the Legislature intends that new allocation formulas be developed using appropriate data and information for the 2012‐13 fiscal year and each fiscal year thereafter. Second, the Legislature intends that sufficient protections be put in place to provide ongoing funding and mandate protection for the state and local governments.

PROGRAMS: AB 118 identifies the following “public safety” programs as local responsibilities:  
· Employing and training public safety officials, public defenders, and court security staff;  
· Managing local jails, housing, treatment, and treating youthful offenders, and providing services for and overseeing the supervised release of offenders; 
· Preventing child abuse, providing services to children who are abused, neglected, or exploited, providing services to vulnerable children and their families and providing adult protective services; 
· Providing mental health services to children and adults in order to reduce the failure in school, harm to themselves and others, homelessness, and preventable incarceration; and
· Preventing, treating, and providing recovery services for alcohol and drug abuse.

ACCOUNT STRUCTURE: AB 118 establishes at the state level the “Local Revenue Fund 2011” that will receive the dedicated sales and use tax and Vehicle License Fee (VLF) revenues through a continuous appropriation.  This includes establishing the fund account structure as follows at the state and county levels in FY 2011-12:
· Trial Court Security Account
· Local Community Corrections Account
· Local Law Enforcement Services Account
· Mental Health Account
· District Attorney and Public Defender Account
· Juvenile Justice Account, including the following subaccounts:
· Youthful Offender Block Grant 
· Juvenile Reentry Grant
· Health and Human Services Account, including:
· Adult Protective Services
· Foster Care 
· Child Welfare 
· Adoptions Assistance 
· Child Abuse Prevention and Treatment 
· Woman and Children's Residential Treatment Services
· Drug Court
· Drug Medi-Cal 
· Reserve Account



Medi-Cal Specialty Mental Health Realigned to Counties in 2012-13

Since AB 100 provides the funding for Medi-Cal Specialty Mental Health (including EPSDT) for FY 2011-12, these programs are not realigned until FY 2012-13. Therefore, the specific formula and allocation methodologies for realignment of these programs will presumably be developed during next legislative session. CMHDA will also be developing proposed legislative amendments to existing Welfare and Institutions Code that needs to be changed to reflect the new state-county relationship under the 2011 Public Safety Realignment. The Administration has provided a chart indicating that the following amounts will be provided from the 2011 Local Revenue Fund for realigned community mental health programs over the next few fiscal years:  

	
	2011-12
	2012-13
	2013-14
	2014-15

	EPSDT
	0.0
	629.0
	629.0
	629.0

	Mental Health Managed Care
	0.0
	183.7
	183.7
	183.7

	1991 Mental health realignment
	1,083.6
	1,119.4
	1,119.4
	1,119.4



‘91 Mental Health Realignment Remains Intact, but Funding Source Changing

AB 118 dedicates funding provided to the 1991 Mental Health Subaccount to the 1991 Social Services Account for the purposes of paying an additional share of the California Work Opportunities and Responsibilities to Kids (CalWORKs) grant costs.  The local mental health program costs supported by the 1991 realignment funds will instead be supported by revenue provided by the Mental Health Account within the Local Revenue 2011 fund. Specifically, AB 118 requires the State Controller to allocate $90.3 million per month ($1.083.6 million per year) to the Mental Health Account (see Govt. Code Section 30027 on page 8). The total amount to be transferred ($1,083.6 million) is approximately 5.9% higher than what we would have otherwise anticipated this fiscal year, absent the enactment of the 2011 Public Safety Realignment.

The funds will be transferred in equal monthly payments to the counties, so the variability in timing of tax receipts under 1991 realignment should no longer be an issue. All of the policy and account structure provisions related to 1991 realignment are still in effect (i.e., ability to reallocate up to 10% to other subaccounts, managed care offsets, etc.); the revenues are just coming from a different source. 

Public Safety Programs Realigned to Counties

AB 118 meets the requirements set forth in AB 109 (Chapter 15, Statutes of 2011) to make the public safety realignment in that bill operative by both establishing and funding a Community Corrections Grant program. Counties will recall that AB 109 was signed into law this March, but required that these conditions be met before the measure was to become effective.

All provisions of the local public safety realignment are prospective and applied on October 1, 2011, and AB 118 provides the statutory framework, allocation methodology, and revenue for implementation.  AB 118 provides $354.3 million in 2011-12, as well a county-by-county allocation ($12.7 million in statewide funding), for the county offices of the district attorney and public defender for their role in 2011-12 related to the local revocation process. Additionally, SB 87 (main budget bill) provides one-time funds of $25 million to be distributed among counties using the AB 109 allocation formula for purposes of assisting counties with the costs of hiring, retention, contracting costs and training associated with preparing for realignment. It also provides each county with a one-time start-up grant to assist in the CCP planning process (described below). 

Additional information is available on CMHDA’s Breaking News page, including CSAC’s summaries of this issue and AB 109 county-by-county funding distribution amounts. Below is a brief summary of the major components of the public safety realignment.

LOCAL CUSTODY COMPONENT: Under AB 109, certain offenders will be held under local rather than state custody.  This applies to new offenders since no state prison inmates will be transferred to county jails. The individuals are those whose crimes fall under a revised definition of “felony,” which includes specified lower-level crimes that would be punishable in jail or another local sentencing option for more than one year. The length of individuals’ sentences are maintained, but the time served will be in county jails rather than prisons for the following individuals: 1) Non-violent offenders; 2) Non-serious offenders; and 3) Non-sex offenders. Counties will receive funding to provide enhanced local custody and supervision tools, including: 
alternative custody tools for county jails; home detention for low-level offenders; local jail credits mirror current prison credits (day-for-day); and broadened maximum allowable hospital costs for jail inmates.

POST-RELEASE COMMUNITY SUPERVISION COMPONENT: AB 109 makes changes to state parole and creates local “post-release community supervision” for individuals who are paroled out of state prison. Prospectively, county-level supervision for offenders upon release from prison will include: 1) Current non-violent offenders (irrespective of priors); 2) Current non-serious offenders (irrespective of priors); and 3) Sex offenders. Certain individuals will not be included, such as 3rd strikers and individuals with a serious or violent offense and high risk sex offenders. 

Under this component, the county Boards of Supervisors will designate a county agency to be responsible for Post Release Supervision, and must provide that information to CDCR by August 1, 2011. CDCR must notify counties as to who is being released on post-release supervision at least one month prior to their release. CDCR has no jurisdiction over any person who is under post-release community supervision, and no person shall be returned to prison except for persons previously sentenced to a term of life (and only after a court order).

NO JUVENILE JUSTICE REALIGNMENT AT THIS TIME
 Note that, despite the Governor’s original proposal to realign juvenile justice to counties, there are no changes to the state juvenile justice system in the final realignment trailer bill legislation signed by the Governor.

COUNTY MENTAL HEALTH DIRECTORS MUST BE INVOLVED
At the local level, it is critical that county mental health directors actively engage in the local Community Corrections Partnership (CCP), which has now been expanded to require inclusion by county mental health departments. Each county’s CCP, which is convened by the Chief Probation Officer, will develop and recommend to the Board of Supervisors an implementation plan for 2011 public safety realignment.   Additionally, AB 109 creates an “Executive Committee” from the CCP members, and includes a representative from either the county department of social services, mental health, or alcohol and substance abuse programs, as appointed by the County Board of Supervisors.
Other Health and Human Services Budget Actions of Interest


Skilled Nursing Facility Rate Freeze Continues

· The Health Budget Trailer Bill (AB 102) deletes the July 1, 2014 sunset date on the rate freeze that affects SNFs -- excluding IMDs.  As you may recall, CMHDA sponsored AB 2645 (Chesbro) in 2009-10, which was signed by the Governor, to extend the 2009 Budget Act’s SNF rate freeze to SNFs licensed as IMDs until June 30, 2012. This was an effort to conform the rate freeze on SNFs to IMDs. Now that the SNF rate freeze will continue, there will again be a misalignment in the rates counties must pay to IMDs. After July 1, 2012, counties must again begin providing a 4.7% rate increase to IMDs, despite the fact that other SNF rates will remain frozen, unless changed in future legislation. 

Transfer of Drug Medi-Cal to DHCS

· The Human Services Trailer Bill (AB 106) provides for the transfer of administrative and programmatic functions of the Drug Medi-Cal program from the Department of Alcohol and Drug Programs (DADP) to DHCS, effective July 1, 2012. The requirement that a transition plan be developed with stakeholder input and be provided to the legislature substantially mirror the requirements of the Medi-Cal specialty mental health transfer to DHCS. However, the transition plan for Drug Medi-Cal is also required to include “plans for how to review monthly billing from counties to monitor and prevent any disruptions of service to Drug Medi-Cal beneficiaries during and immediately after the transition, and a description of how the department intends to approach the longer-term development of measures for access and quality of service.”

SSI/SSP Grants at Federal Minimum Levels

· The budget enacted the Governor’s proposal to reduce Supplemental Security Income/State Supplementary Payment (SSI/SSP) to the minimum allowed by a federal maintenance of effort requirement, for General Fund savings of $192 million.

In-Home Supportive Services Reduced

· The budget enacted Governor’s proposal to reduce IHSS spending by $486 million in the In-Home Supportive Services (IHSS) program. Additionally, the budget includes a provision that will trigger an additional $100 million cut to IHSS if projected state revenues do not reach a target of $88.5 billion on December 15, 2011.




Medi-Cal Reductions

· Starting Nov. 1, patients will be required to pay $5 on doctor visits and $50 on emergency room visits. Also imposes co-pays on prescription drugs and hospital stays. 
· Eliminates Adult Day Health Care on Sept. 1, but provides transition funding equal to half the ADHC budget. 
· Starting June 1, makes a 10% cut in provider payments, including doctors, pharmacies, and hospitals. 
· Starting Oct. 1, imposes a soft cap of 7 doctor visits and a $1,510 limit on hearing aids starting Oct. 1.

Healthy Families Reductions

· Starting Oct. 1, increases premiums for families from 150% to 250% of federal poverty level.  
· Increases co-payments for emergency room visits and inpatient care. 

CalWORKs Reductions

· Effective July 1, reduces time limit from 60 months to 48 months, reducing General Fund spending by $103 million. 
· Reduces monthly cash grants by 8%, reducing General Fund spending by $314 million. 
· Reduces eligibility by counting more work income for qualifying purposes. 
· $369 million in cuts to child care and employment services.
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